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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

U.S. COURT OF APPEALS
Rule No. 68372 ELEVENTH CIRCUIT

09/04/98
THOMAS K. KAHN
NATIONAL MINING ASSOCIATION, ALABAMA COAL ASSOCIATION;, <

Petitioners,

versus

SECRETARY OF LABOR, UNITED STATES DEPARTMENT OF LABOR, et al.,

Respondents.

Petition for Review of an Order
of the Mining Safety and Health Administration

(September 4, 1998)

Before EDMONDSON and BIRCH, Circuit Judges, and STAFFORD*, Senior
District Judge.

* Honorable William Stafford, Senior U.S. District Judge for the
Northern District of Florida, sitting by designation.



EDMONDSON, Circuit Judge:

The & ational Mining ASSotiation and
the Alabama Loal ASSociation (/MM A
dSpute a fimding of the Mining Safety
and Health AdminiStration (“MSHA™) that
allows$ testing the amount of coal dust in
MmineS by uSimg measurements taken
over a Simgle Shift, rather than
traditional multiShitt measSurements.

N MA challenges the mew Sampling method
on SubStantive amd procedural groumds.

We vacate the finding.
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Batkgroumd

One of the reasomns Longress passed the
Federal Loal Mime amd Safety Act (“the (oal
At irm 1969 was to reduce the amount of
coal dust inhaled by coal miners. The dyst
was kmown 10 cause Black Lung Disease. The
Coal Act provided interim Stamdards for
the maximum amount of coal dust
permitted in coal mineS a$ well a$

guidance omn how 1o measure the level of



oal st in a mine’S atmoSphere. The
snterim StamdardS were effective untidl
the Secretaries created improved health
Standards. Relewant proviSions of the Loal
Act were re-enacted im the Federal Mine
Safety amd Health Act of 1927 (“the Mine

At See 30 USL. 88 D194 (1994).

Thr 0u9houf the$ Opp'nn'On, “the Secretar y
normally means the Secretary of Labor.
MSHA S part of the Department of
Lavor. Umder the Coal Act, however, the
Secretaries meant the Secretary of the
Interior amd Secretary of Health,
Education, and VWelf are.
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Thi$ diSpute revolve$ aroumd Several
provisions of the Mine Act. Under 3p VS.L.
S 8§4ia) the Secretary ha$ authority to
Supersede the ‘interim mandatory health
and Safety Stamdards” of the Mime Act
with “‘mproved mandatory health and
Safety Stamdards.” But the Secretary must
enact the new StandardS according to the
provisions of Section 8l See 3P VSL. S
Sita). Sectiomn §ICaXE) ¢S at the heart of the
curremt comtroversy. It <States the

Secretary  “Shall  Set  Stamdards’ that
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adequately assure, om the basds of the best
avaslable ewidemce’ that mo miner will
Suffer “material smpairment of health’
umder the mew Stamdard amd that the
Secretary Shall also comsSider the “latest
available Secientific data «m the field, the
feaSibility of the Stamdards, amd
experience gaimed ymder thi$ amd other
health and Safety laws.”

Other pertinent prowviSions of the
Mine Act incdyde Section 8§4(b) D) whith

requires that the ‘average comecentration’
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of coal duSt 10 whith a miner S exposed
dursmg eath Shift mnot exceed P
middligrams per cuvic meter of air (3.9
mo/m’). Average comcentration S defined
aS a concentration that

accurately represemnts the
atmoSpheric comnditionS with regard
to respiravle duSt to whith each
mamer .. . 4 exposed . . . over a
Samgle  Shift  omly, wumiless [the
Secretary] fmdS im accordamce with
... Section §ll . . . that Such Semgle
Shift measSurement will mot, after
applying valid Statistical techmiques
1o Such measSurement, acwurately
represemt Such atmoSpheric
onditions dar'n'ng Such Shaft.



3P USL 5 §4acf)

In 1921, MSHA'S predecessor, the Bureay
of Mines, proposed a (imding that Simgle-
Shift  Sampling would not accurately
represent the atmoSpheric comditions of a
rmine. See 36 fed. Reg. 13386 (1921 The
proposed {inding was made final «n 192 3.
See 37 fed. Reg. 3833 (1923). MSHA rnow
wiSheS 1o rescimd the 1921723 (inding and
10 begim Simgle-Shift Sampling.

In attempting to reScind the 19217123

fimding, MSHA publiShed two noticeS in the
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Federal Register. The (irst, publiShed im
Fevruary 1994, Stated MSHA'S plan to
rescind the 1921/23 finding and replace it
with a Semgle, (ull-Shitt measSurement of the
atmoSpheric conditionsS. See £9 fed. Rey.
8387 (1994 The Secomd, publiShed
Semmultaneously, Stated that citations would
be SSued baSed omn Simgle-Shift Sampling.
See £9 fed. Reg. 8364 (1994).

SingleShitt Sampling — im part — grew
out of MSHA'S Spot EnSpection Program

CSIP, itself desigmed to defeat SuSpected
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tamperimg of duSt SampleS by mine
operators. See 63 Fed. Reg. 5664, 5667 (1998).
After the SIP, MSHA conclyded that multi-
Shift Sampling wa$ inaccurate becaysSe
multiShift Sampling did mnot lead to
citations n placeS where the SIP had
Showm mimers 1o be overexpoSed. See id. at
£668. The Federal Mime Safety amd Health
Review (ommiSSion, however, wvacated
titations (SSued umder the $IP because of
MSHAS failure to comply with the

rulemakimng procedures «n Section §ll. See
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Secretary of lLavor w. KeyStome (0al

Mining Lorp. 16 FMSHRL 6 (1994).

Another reasom givem by MSHA for

rescimding the 921/23 finding S the
smprovement im air Sampling technology.
See 63 Fed. Reg. £664, 5666 (1998). Since 192),
Sigmificant improvementS have beern
made 10 calibration procedures, weighimg
aluraty, and Sampling pumps. See 4.

The accuracy of Semogle-Shif ' 2 Sampling «$

hotly debated by the parties. NMA argues
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that Simgle-Shift Sampling S S0 inaciurate
that a large numver of ¢tations will ve
erromneously iSSued 1o coal mine operators.
MSHA counters that Single-Shift
measurements are more aciurate becaysSe
they temnd to exposSe Spatial or temporal
peaks in dust levelS that would, ynder a
multiShift meaSurement, be masSked by
Some meaSurements below the 3.0 mg/m’
threshold whemn averaged with the peak

values. See 4d. at £689. MSHA Supports thi$
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conciusion by pointing out that multi-Shift
measSurements were alwayS higheSt during
the {irst measSured Shift. <t wa$ omly
after the (irst Shift, Say$S MSHA, that
operators had time to affect dyst
production. See id. at £648.

Because of theS devate, the period for
public comment wa$ extended Sewveral
months, and two public hearimg$ were held

about the notices. See e.g., bl Fed. Reg. 18168

(19968) AS a result of the comments MSHA
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defimed “accurately represent(]’ tas used im
30 USL. § 8§40, re-opened the comment
PLrs0d, amd held o public hearimg om the new
definition. See 6| Fed. Req. 1PDID, 1PDI3 (1996).
In cebruary 1998, MSHA iSSued the Subject
of our review, the Joint Finding and
Nomcompliamee Dpetermination Notice
(‘the Joint Finding™) whith rescinded the

1921/23 (inding. See 63 Fed. Reg. 5664 (1998).
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N A racses procedyural objections
under the Mine Act, the AdminiStrative
Procedure Act (“APA™), and the Regulator,
Flexsbility Act CREA™), amd SypStantive
obections 1o the Joint Finding. We will

address only the procedural objections.

A The Mime Act

15



NMA SayS that the procedyral
requirements of the Mine Act, in 3Ip VSL.
5 &I, were mnot met by MSHAS Joint
Fimding. MSHA makeS two arguments in
respomnsSe. First, the uSe of Simgle-Shi(t
measSurements S mo mandatory health
and Safety Stamdard amd, therefore, doe$
not need to comply with Section il Second,
of the Joint Eimding +S a mandatory health
and Safety Stamdard, MSHA argues, the

Joimnt n'ndn'ng LOMph'fd with the procedurnl
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requirements of Section 8l Imn arguing
that the Joint Notice complied with
Section 8l howewver, MSHA inSi$tS that
portions of Section 8l d0 mot comntain
procedural reqirements.

An  agency’S interpretation of (1S
goverming Statute S often given

Segmificant deference. See Lhewrom, US.A,

Inc. w. ¥ atural Resources pefemnse Lounds),

4672 US. 8§32, §43-943 (19§4). But, when

applying Lhewrom’s (irst Step, we do mnot
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meed to defer whem the SSee S a “pure
question of Statutory comsStruction” See

INS v. Lardozafonseca, 48P US. 43 444

(1982). LikewiSe, we meed mot defer 10 «SSues
beyond the agency’s expertise. See Morrds
v. LFTL, 98P F.34 1389, 1393 (91h Lir. 199

See also rolorado Public Utdls. Lomm’'mn .

Harmonm, 96| F.39 167\, 1879 (1Pth Cir. 199D

(not deferrimg om iSSue of preemptiom)

Lynch v.Lymg §73 F.3d 218, 734 (61h Lir.
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1989) (not deferrimg om +SSue of Statute’s
effective date).

Becayse deciding +f MSHA musSt address
the requirements of Section SICaXé) S a
question of pure Statutory comStruction,
we need not defer to MSHAS
snterpretation. We condude that MSHA’S
variouS interpretations of Section
SlCaXs) — aS we Shall explain — are

smeorrect.
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Use of Simgle-Shift measurements by
MSHA S a health amd Safety Stamdard.
Mandatory health amd Safety Stamdard ¢
defimed im Section §PALA aS “the interim
mandatory health or Safety Stamdards’
between Section 841 amnd Section §46.
Sectiorn 84 «S the basss for Simgle-Shift
Sampling.  furthermore, Section §4i(a)
refers to Section$ §43-846 a5 ““nterim
mandatory health Stamdards” At a

minimum, therefore, Section 8§84(f) S an
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snterim mandatory health Stamdarad.
Section 84Uta) continues, however, 10 Say
that the Jnterim mandatory health
Stamdards of SectiomnS 843-846 are
effective “until SupersSeded ¢m whole or in
part by Jmproved mandatory health
Stamdards.” Single-Shift  Sampling
Supersedes multiShift Sampling, whith wa$
based omn Section §43(f).  SingleShift

Sampling, therefore, S am “‘improved

mandatory health Standard” See United
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Mine Vorker$ v. pole, §29 .39 663, 62|

(DL Cir. 1989) (the term “mandatory
Stamdard’ incdydes Stamdard$ adopted to
replace arm exiSting mandatory Standardy
id. at 623 (concluding Section SICaND) ¢S a
mandatory Stamdard). Accordimg to
Sectiomn 84Ua), army new Stamdard musSt be
“promulgated . . . ymder the proviSions of

Sectiom 812

‘MSHA argues that not all the
provisions of Sections 8§43-§446 can
require rulemaking in accordance with
Sectiomn 8l But, Section 841 make$ mo
diStinction vetween the proviSions «m
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The reasomimg of the federal Mime
Safety amd Health Rewiew LormmiSSion (“the
LommiSSiom™) «m Secretary of Labor w.
KeyStome Loal Mining Lorp., 16 FMSHRL 6, 13

(1994) Supports our comciuSion that MSHA’S

new Sampling method S a mandatory

Sections §43-846 when «t requires the
Secretary to comply with Section 4l
requsrerments. AlSo, Section §4a(f) ¢S
dStinct from the other proviSions «m
that ¢ contain$ am explicit
requirement for the Secretary to comply
with Section §ll procedures. See 3P USL. §
8431\ Still, these proviSions are not at
1SSue today, amnd we 40 not decide of
Section §ll requirements apply to them.
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health Stamdarad. In KeyStome, the
LommiSSiom rejected MSHAS argument
that Simgle-Shift measSurements did mot
require following Section §ll procedures.
Section §4f), Said the (ommisSiom,
explicitly requires MSHA to (ollow Section
8l procedures «f the Secretary decides mot
1o uSe SimgleShift measSurements. Thi$
sntent — to Se Section 8l procedures «f
re;ecting Simgle-Shift meaSurements -—

‘bespeaks am equal intent that, once Sucth a
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fimding «S made it may be reStinded only”
by following Sectiomn Il procedyres. 14
MSHA rext argues that t did comply
with Sectiomn 8l but that MSHA musSt only
comply with the procedure-Setting portions
of Section &l MIHA SayS Section SICaX )

contains no procedure-Setting provisions.’

I the alternative, MSHA argue$ that
the 3.0 mg/m’ Standard encompasses the
Section SICaXé) requirements. In other
wordS, MSHA argues that, S0 long as they
do not alter the 3.0 mg/m’ Standard,
then the improved mandatory health
Stamdard +$ automatically feaSible, does
not materially impair miners health,
amd ¢S baSed om the beSt avaslable
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We think M3HAS interpretation 4§
smeorrect.

The plasmn language of Sections §4alf)
and §4Ua) requireS mandatory health or
Safety Standards to be made “under” or “sn
accordance with’ the “‘proviSions of Section
Sl No restriction Sugeests that MSHA
muSt comply only with the procedures sm

Sectiomn 8l Where Longress Sought to refer

Scemtific ewidemcee. The plm'n languo\ge of
Sectiomn 84Ua), howewer, StateS that
Section 8l Standards apply to Sections
“§43 through 846> 3P USL. 5 §4ita)
(emphase$ added).
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only to the procedural aSpects of Section §l,
t 94d S0 clearly. See 39 USL § §ltp)ad) (“A
temporary mandatory health or Safety
Stamdard Shall be effective until Superseded
by a mandatory Standard promulgated in
accordamce with the procedures prescribed
cn [Section SICa)I]") (emphasis added).
Our conciuSion uSimg the Statute’s placm
meaning S Supported by three additional
points. First, Section SItaXE) SayS that

MSHA Shall consider the feaSibility of the
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Stamdards. The larmguage 5 mot
discretionary. Secomd, MSHA, <n more
recemt rulemakingS, recognizeS the
requirement 1o adiress feaSibdity. See 63
fed. Reg. 17493, 17668 (1998) (addressSimg
feaSibiity of proposed role om diesel

engine exhaust im mines)’ Third MSHA ¢

‘We fadd to ymderstand MSHAS
argument that the dieSel rulemaking +$
n'napp‘ﬂab‘e becayse ot apph’fﬁ to
operators, whereas SingleShift Sampling
applies to MSHA inSpectors. Section 4l
makeS mo Suth diStinction. In additiom,
MSHA uSes inSpector Sampling to «ite
and fine mine operators S0, sm thi$
respect, chamges to the inSpector
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reverSimng 1S prior policy om Sampling.
Proper procedures are particviarly
smportant where, a$ here, MSHAS
predecessor Studied amd rejected Semgle-Shitt
Sampling.

To use Simgle-Shift meaSurements, then,
MSHA myst (ollow all the prowisions of
Section 8l We conclude MSHA has not dore
s0.

Section 8l requireS motice, the

opportumity for public comment, public

Sampling program 40 apply to operators.
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hearings «f requested, amd final publication
«m the Federal Register. There cam be Iittle
doubt, oS detasled sm the facts avove, that
MSHA Satislied these requirements. But a$
we have explained, MSHA must also Satisty
the requirements of Section §litaXé).
Therefore, MSHA musSt demonsStrate that
the mew Stamdard (a) adequately asSures
that no miner will Suffer a material
smpairment of health om the basd$ of the

beSt available ewidemce, (b) uSeS the latest
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available Scientific data «m the (ield (¢) ¢S
feasible” amd () S based on experience
gamed ymder the Mime Act amd other
health amd Safety laws. See 3p USL §
SN A6 A).

After o review of the record, we
condyde that the record contain$ mo

f t'ndn'ng of ecomomsc fa%’bn‘h’fr The

NFealSibidity” umder OSHA means
techmnological amd ecomomic feaSibility.
See Lolor Pigments MIrs. ASSm w. OSHA, 16
£-34 IE2, 6l Cith Cir- 1994). Ve believe the
Mine Act term “CeaSibiity” indudes these
concepts as well, but we do not otherwise
address the Apph’tabﬂ;fy of OSHA.
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apsence of a Showimg of ecomnomic
feaSibility ¢S mot SurpriSimg because MSHA
«nSiSted, «m the Joint Finding, that “there
¢S M0 meed 10 address feaSibality.” 63 Fed.

Reg. G664, 5669 (1998)

‘At oral argument, MSHAS counsel
Suggested that the Regulatory Flexibility
ArvalySeS (diSeusSed sm note ) contained
a Study of ecomomic fealSibility. But,
“Iblurdemed by the view that [Section
SN 8)] was advwisory, MSHA nedther
explored for +tSelf mor elicited
comments’ regarding the ecomnomic
feaSibiity of Samgle-Shift Sampling.
United Mine Workers, 8729 .34 at 624.
petermining it a reguilatiomn will have a
“Cigmificant ecomomic impact on o
SubStantial number of Small [or large)
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We conclyde, therefore, that MSHA {adled

to comply with Section SitaXé) of the Mine

entities” umder the REA, «S not the Same
aS decidimg of the rule «$ ecomomically
feadSble.
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Act. S0 we must vacate the Joint finding”

'We will address ¥ MMA'S other procedyral
objections. NMMA makes two challenges
under the AdminiStrative Procedure Act.
We reject ¥MA'S (irst argument that
MSHA (ailed to provide motice of 1S plan
to apply the Joint Finding to Surface
mineS. MSHAS inSpector Sampling
program — the program altered by Simgle-
Sheft Sampling — ha$ applied to Surface
mineS Samcee the program’s imception.
Also, MSHA referred to 30 LfR 5 2| —
regulatimg Surface mines byt not
undergroumd mines — Several times
durimg the rulemakimg. Ve note that
N MA Submitted comments referencing
3P LFR. 521 We also reject YMMAS Second
argument, that MSHA relied omn
undiSelosed material for the Joint
Famdimyg. The snformatiom ySed by MSHA
after the record coSed was not new or
eritical to the Joimt £ n'ndn'ng.
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VACATED.

N MA also challenges the Joint
3 n‘nda’ng umder the Regulafory 3 ‘fx»’bﬂn'fy
Act, £ USLA. 5 63 (West Supp. 1998) (REA™.
We re;ect thi$ argument. Ve find the
Secrefqry’s certificatiom that Sn‘ng‘e*
Shift Sampling will not have a
“Cagmificant ecomomic impact on a
SubStantial number of Small entities”
meets the requirements of Section
SPL(D), but — a$ diSeusSed «m mnote § —- does
not demonsStrate the rule’s ecomomic
fealSibility.
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